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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE OF | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anmerica, Conplainant v. Le Merengo/Runors
Rest aurant, Respondent; 8 U S.C. § 1324a Proceedi ng; Case No. 89100290.

Appear ances: JOSEPH M RAGUSA, Esquire, for the Conpl ai nant
MORRI S SANKARY, Esquire, for the Respondent

Bef ore: ROBERT B. SCHNEI DER, Admi nistrative Law Judge
DECI SI ON AND ORDER ON AMOUNT OF ClVIL MONEY PENALTY

On January 10, 1990, | issued an Oder Approving Settlenent
Agreenent in this case. In that Oder, | concluded that Respondent, based
on its stipulations, had violated section 1324a(b)(3) of Title 8 of the
United States Code as alleged by Conplainant in the fourteen-count
Conpl ai nt.

Al so, on January 10, 1990, | issued an Oder Setting Briefing
Schedul e to determine the anmount of civil noney penalty.

On January 29, 1990, Conplainant filed its Opposition to Mtigation
of Penalty.

On March 6, 1990, after being granted an extension, Respondent filed
its ~"Request for Mtigation of Damages.'' See, 8 U S.C. § 1324a(e)(5).

I have reviewed closely the parties' subnmissions relevant to
deci ding the anmpunt of civil noney penalty.

| find Conplainant's brief, as prepared by counsel, to be thorough
and em nently reasonabl e. Conplainant applied very carefully and, in ny
view, fairly, the analytic framework that | suggested in an earlier case
for determ ning an anount of civil npbney penalty in section 1324a cases.
See, United States of America v. Felipe, Inc., OCAHO Case No. 89100151
Cctober 11, 1989 (ALJ Schneider); aff'd by CAHO Novenber 29, 1989
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I n essence, Conplai nant concedes, in |ight of the anal ysis suggested
by Felipe, that Respondent is entitled to full nmitigation on the
followi ng factors:

-si ze of business;
-were any enpl oyees unaut hori zed aliens; and
-history of previous violations.

If, as suggested by Felipe, each factor of mnmitigation can be
mtigated at $180.00 per factor, then these reasonable concessions by
Conpl ai nant, regarding the three specified factors per count, reduce the
maxi nrum amount of civil penalty that could statutorily be assessed
($1, 000.00) by an anpunt of $540.00 per count.

Thus, | accept Conplainant's stipulations on these factors, and turn
to the nmtigating factors on which Conpl ai nant suggests sone di spute.

Seriousness of Violation

Wth respect to this factor, Conplainant has al so agreed to reduce
the penalty amount another $100.00 per count because even though the
forms -9 were not presented at the properly noticed inspection, they
were, in fact, Conplainant concedes, conpl eted.

Havi ng exam ned the record, however, | find and concl ude that each
of Respondent's violations are relatively non-serious, and nore closely
anal ogous to negligent inadvertence. | might be inclined to nitigate in
full in a situation such as this, but | note that Respondent failed to
provide me with a sworn affidavit from the bookkeeper who brought the
untinely Fornms 1-9 after INS agents had departed from the schedul ed
i nspection. According, | wll mntigate the civil noney penalty in an
amount of 90% of the $180.00 per factor figure, or $162.00 per count.
Wil e Respondent's not having the Form |1-9 available for inspection at
the scheduled tine was an admninistrative inconvenience, | note, infra,
that Respondent did not, in ny view, act in bad faith.

Good Faith

Conpl ai nant argues that Respondent is entitled to no mtigation on
account of ““good faith.'' Conplai nant contends that Respondent received
an educational visit, a Handbook for Enployvers, and that he could have
““called Agent New and and suggested a further postponenent of the
i nspection.'

Havi ng exanmined the record as a whole, however, | find that there
is no evidence to suggest, as | see it, that Respondent failed
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to act with an honest intention to exercise reasonable care and diligence
to ascertain what | RCA requires to do his best, albeit not enough, to act
in accordance with the laws intent. Felipe, supra. The failure of
Respondent to assure that its bookkeeper would tinely deliver the
properly conpleted Forns 1-9 is better characterized, in ny view, as
negl i gent inadvertence, and not as a bad faith effort not to conply with
the requirenents of | RCA

Inthis regard, | intend on mtigating a full $180.00 per factor per
count because it is ny view that Respondent honestly intended to act with
reasonable <care and diligence, but nevert heless fail ed, al bei t
negligently, to properly present the Forns |-9 at the inspection.

Concl usi on

Havi ng | ooked at the record as a whole, | find and conclude that the
appropriate penalty anmount, in light of all mtigating factors, is
$118. 00 per count, or $1,652.00 (118.00 * 14 violations) in total.

Accordingly, | hereby ORDER Respondent to pay to Conpl ai nant, not
later than thirty (30) days fromthe date of this Order, a civil nonetary
penalty in the anount of one thousand six hundred fifty two dollars,
$1, 652. 00.

Thus, pursuant to 8 U S.C. 8§ 1324a(e)(7), and as provided at 28
CF.R 8§ 68.51, this Decision and Order shall becone the final Decision
and Order of the Attorney General, unless within thirty (30) days from
the date of this Order, it shall have been nodified or vacated by the
Chi ef Administrative Hearing O ficer.

SO ORDERED: This 20th day of April, 1990, at San Diego, California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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